
 

BSC File No: 42640D x 10.2024.31.1/#A2024/34305Contact: Benjamin Grant 

NOTICE OF DETERMINATION OF A DEVELOPMENT APPLICATION 

Application No.  
10.2024.31.1 

PAN-412031 

Applicant Mr C Lonergan 

Property  
40 Lawson Street BYRON BAY 
LOT: 0 SP: 37976 

Development 
Change of Use of Dual Occupancy (Attached) to Include Serviced Apartment 
Use  

Determination 
Approved  
Consent Authority - Council 

Date of determination 4 July 2024 

Date from which the 
consent operates 

5 July 2024 

Date on which the 
consent lapses 

5 July 2029 

BCA Classification Class 3 

Under section 4.18(1) of the EP&A Act, notice is given that the above development application has been determined by the 
granting of consent using the power in section 4.16(1)(a) of the EP&A Act, subject to the conditions specified in this notice. 

 
Reason for conditions 
The conditions imposed have been included in response to development considerations and to ensure a 
high standard of development having regard to the effect upon the environment and the amenity of the 
neighborhood. 
 
Right of appeal / review of determination 
If you are dissatisfied with this determination: 
 
Request a review 
You may request a review of the consent authority’s decision under section 8.3(1) of the EP&A Act. The 
application must be made to the consent authority within 6 months from the date that you received the 
original determination notice provided that an appeal under section 8.7 of the EP&A Act has not been 
disposed of by the Court. 
 
Rights to appeal 
You have a right under section 8.7 of the EP&A Act to appeal to the Court within 6 months after the date 
on which the determination appealed against is notified or registered on the NSW planning portal. 
 
Signed on behalf of the Consent Authority 

 

Benjamin Grant 
Planner 
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CONDITIONS OF CONSENT 

Schedule 1. CONDITIONS OF CONSENT 

Parameters of consent 

1.  Approved plans and supporting documentation 
Development must be carried out in accordance with the following approved plans and supporting 
documentation (stamped by Council), except where the conditions of this consent expressly 
require otherwise. 
 

Plan No. Title Drawn by Dated 

P1 Ground and First Floor Plan C Lonergan 31/01/2024 

P2 Site, Elevations and Section Plan C Lonergan 31/01/2024 

In the event of any inconsistency between the approved plans and the supporting documentation, 
the approved plans prevail. In the event of any inconsistency between the approved plans and a 
condition of this consent, the condition prevails. 
 
Note: An inconsistency occurs between an approved plan and supporting documentation or 
between an approved plan and a condition when it is not possible to comply with both at the 
relevant time. 
 

2.  Coastal Erosion 
The development must cease if at any time the coastal erosion escarpment comes within 50 
metres of any building associated with this development. In this condition coastal erosion 
escarpment means the landward limit of erosion in the dune system caused by storm waves. 

 
Note: at the end of a storm the escarpment may be nearly vertical; as it dries out, the 
escarpment slumps to a typical slope of 1 vertical to 1.5 horizontal. 
 

3.  Conditions prescribed by the Regulation 
This development consent is subject to the conditions prescribed by the regulations in 
accordance with subsection 4.17(11) of the Environmental Planning and Assessment Act 1979. 
Conditions are provided in a Schedule to this consent. 
 

4.  Integrated Approvals from State Government Approval Bodies  
This development consent includes an Integrated Development Approval under Sections 4.46 
and 4.47 of the Environmental Planning and Assessment Act 1979, being an authorisation under 
section 100B of the Rural Fires Act 1997 in respect of development for the purposes of a special 
fire protection purpose and is subject to the General Terms of Approval from the NSW Rural Fire 
Service dated 16 May 2024 contained in a Schedule to this Notice of Determination. 
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The following conditions are to be complied with prior to occupation of the building 

5.  Final Fire Safety Certificate 
Prior to issue of any Occupation Certificate for the use approved under this development consent 
the Registered Certifier is to be furnished with a final fire safety certificate signed by the owner(s) 
of the property. The certificate is to indicate that all fire safety measures required to be installed in 
the building as indicated in the attached schedule at the end of this consent have been installed 
and meet relevant Australian Standards for design & installation. Forms are available on 
Council’s website. Minor changes to the schedule may be undertaken as part of the certification 
process without the issue of any amendment under Section 4.55 of the Act. 
 

6.  Compliance with bushfire conditions 
Prior to the issue of any occupation certificate, documentary evidence from a suitably qualified 
professional is to be submitted to the Registered Certifier demonstrating that the bush fire 
conditions in this Notice of Determination have been complied with. 
 
Any building upgrades or other works specified in the Bush Fire Safety Authority under Schedule 
3 must be fully completed and/or implemented prior to the issue of any Occupation Certificate. 
 

The following conditions are to be complied with at all times 

7.  Approved change of use 
This consent approves the existing dual occupancy (attached) to be used as two serviced 
apartments. 
 
Serviced apartment means a building (or part of a building) providing self-contained 
accommodation to tourists or visitors on a commercial basis and that is regularly serviced or 
cleaned by the owner or manager of the building or part of the building or the owner’s or 
manager’s agents. 
 

8.  Carparking for guests 
At least two (2) carparking space must be reserved for the sole use of guests/occupants of each 
serviced apartment at all times. 
 

9.  Single occupation of serviced apartment - fire separation   
The consent approves two (2) serviced apartments. To comply with the Building Code of Australia 
in relation to fire separation and sound attenuation requirements, each serviced apartments are to 
be used as a whole and individual rooms must not to be separately rented or occupied. 
 

10.  Bush fire safety measures to be maintained 
The development is to be operated and maintained at all times in accordance with the 
requirements of the Bush Fire Safety Authority under Schedule 3 of this consent. 
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11.  Must not interfere with the amenity of the neighbourhood 
The use of the development must not interfere with the amenity of the neighbourhood by reason 
of noise, vibration, smell, fumes, smoke, dust, wastewater or otherwise. In particular: 

 
a. Any complaints to Council about ‘offensive’ noise will be dealt with under the provisions of the 

Protection of the Environment Operations Act 1997.   
b. Only clean and unpolluted water is permitted to be discharged to Councils’ stormwater 

drainage system or any waters. 
c. All wastes shall be contained within appropriate containers fitted with a tight-fitting vermin-

proof lid. 
d. All waste storage and sewage facilities shall be serviced and maintained to ensure that all 

relevant environment protection standards are satisfied. 
e. Goods deliveries shall be restricted to daytime operating hours. 
 

 

Schedule 2. PRESCRIBED CONDITIONS 

The prescribed conditions in accordance with Division 2, Subdivision 1 of the Environmental Planning and 
Assessment Regulation 2021 as at the date of this development consent as are of relevance to this 
development must be complied with: 

69 Compliance with Building Code of Australia and insurance requirements under the Home 
Building Act 1989 

70 Erection of signs 

71 Notification of Home Building Act 1989 requirements 

72 Entertainment venues 

73 Maximum capacity signage 

74 Condition relating to shoring and adequacy of adjoining property 

75 Fulfilment of BASIX commitments 

Refer to the Environmental Planning and Assessment Regulation 2021, Division 2, Subdivision 1 of for full 
text of the above clauses. This can be accessed at http://www.legislation.nsw.gov.au. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.69
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.70
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.71
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.72
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.73
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.74
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#sec.75
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0759#pt.4-div.2-sdiv.1
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Schedule 3. INTEGRATED DEVELOPMENT GENERAL TERMS OF APPROVAL 
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Schedule 4. REASONS FOR DECISION, HOW COMMUNITY VIEWS WERE ADDRESSED 

Note: From July 1 2018, Council’s are required to give and publicly notify reasons for a range of planning decisions where they are 
deciding if development should proceed to help community members to see how their views have been taken into account and 
improve accountability to stakeholders. A statement of reasons for the determination of this application is provided below. 

 

Statement of Reasons 

The proposed development complies with the provisions of Byron Local Environmental Plan 2014. 

The proposed development complies with relevant State Environmental Planning Policies 

The proposed development complies with relevant provisions of Development Control Plan 2014 

The proposed development complies with Environmental Planning & Assessment Regulation 2021 
considerations.  

The proposed development will not have significant adverse impact on the natural, built or social 
environment or economic impacts on the locality. 

The proposed development is considered suitable for the proposed site. 

The development application was notified/advertised in accordance with Council’s Community 
Participation Plan. Issues raised in the submissions have been addressed during assessment of the 
application. 

The proposed development is unlikely to prejudice or compromise the public interest. 

 

How community views were addressed 

The DA was notified/advertised in accordance with Council’s Community Participation Plan. No 
submissions were received. 

 

Schedule 5. NOTES 

Principal Certifying Authority: 
Work must not commence until the applicant has: - 
a. appointed a Principal Certifying Authority (if the Council is not the PCA); and 
b. given Council at least two days’ notice of the intention to commence the erection of the building. 

Notice must be given by using the prescribed ‘Form 7’. 
c. notified the Principal Certifying Authority of the Compliance with Part 6 of the Home Building Act 

1989. 
 

Occupation Certificate required: 
The building must not be occupied until the Principal Certifying Authority has issued an Occupation 
Certificate. 
 

Protection of the Environment Operations Act 1997: 
It is an offence under the provisions of the Protection of the Environment Operations Act 1997 to act in a 
manner causing, or likely to cause, harm to the environment. Anyone allowing material to enter a 
waterway or leaving material where it can be washed off-site may be subject to a penalty infringement 
notice (“on-the-spot fine”) or prosecution. 
 

Penalties apply for failure to comply with development consents 
Failure to comply with conditions of development consent may lead to an on-the-spot fine being issued 
pursuant to section 4.2(1) of the Environmental Planning & Assessment Act 1979 or prosecution pursuant 
to section 9.50 of the Environmental Planning & Assessment Act 1979. 
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Relics Provisions- Advice 
Attention is directed to the NSW Heritage Act 1977 and the provisions of the Act in relation to the exposure 
of relics.  The Act requires that if:   
 
a) a relic is suspected, or there are reasonable grounds to suspect a relic in ground, that is likely to be 

disturbed damaged or destroyed by excavation; and/or  
b) any relic is discovered in the course of excavation that will be disturbed, damaged or destroyed by 

further excavation;  
 
Those responsible for the discovery must notify nominated management personnel who will in turn notify 
the Heritage Council of New South Wales or its delegate, the Office of Environment and Heritage, NSW 
Heritage Branch, and suspend work that might have the effect of disturbing, damaging or destroying such 
relic until the requirements of the NSW Heritage Council have been satisfied (ss139, 146).   
 

Fire Ants 
The importation of any of the following material from Queensland invasive ant biosecurity zones must be in 
accordance with the Biosecurity (Invasive Ant Carriers) Control Order 2023 (including any revised orders 
made under the Biosecurity Act 2015) and meet the requirements of NSW Department of Primary 
Industries: 
 

− organic mulch (which includes manure, bark, wood chips, hay, straw, sileage, and sugar cane 
bagasse);  

− baled materials; 

− potted plants;  

− agricultural or earth-moving machinery;  

− fill or soil (which includes anything with soil on it such as turf); and 

− mining or quarrying materials. 
 
Prior to the importation of each material type, the supplier must provide the receiver and the Principal 
Certifying Authority with the relevant Certificate as identified within the Biosecurity (Invasive Ant Carriers) 
Control Order 2023 or revised biosecurity control orders. All material shall meet the requirements of the 
relevant Certificate.  
 
It is an offence under the Biosecurity Act 2015 if this material comes from within five kilometres of a known 
invasive ant infested area (e.g. identified Fire Ant Biosecurity Zones in Queensland), or any other place at 
which the person knows, or ought reasonably to know, that an invasive ant has been detected, unless the 
carrier material has been managed and treated to reduce the risk and meets the certification requirements 
listed in the Control Order. 
 

 

 

 

 

 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjRq7GB6qGCAxXRBYgKHUvwDQIQFnoECA4QAQ&url=https%3A%2F%2Fwww.dpi.nsw.gov.au%2F__data%2Fassets%2Fpdf_file%2F0010%2F1449199%2FBiosecurity-Invasive-Ant-Carriers-Control-Order-2023.pdf&usg=AOvVaw3Tc53noL50USkQO977YVIx&opi=89978449
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General Advisory Notes 
 
Dial Before You Dig 
Underground assets may exist in the area that is subject to your application. In the interests of health and 
safety and in order to protect damage to third party assets please contact Dial before you dig at 
www.1100.com.au or telephone on 1100 before excavating or erecting structures (This is the law in NSW). 
If alterations are required to the configuration, size, form or design of the development upon contacting the 
Dial before You Dig service, an amendment to the development consent (or a new development 
application) may be necessary. Individuals owe asset owners a duty of care that must be observed when 
working in the vicinity of plant or assets. It is the individual’s responsibility to anticipate and request the 
nominal location of plant or assets on the relevant property via contacting the Dial before you dig service in 
advance of any construction or planning activities. 
 
Telecommunications Act 1997 (Commonwealth) Telstra (and its authorised contractors) are the only 
companies that are permitted to conduct works on Telstra’s network and assets. Any person interfering 
with a facility or installation owned by Telstra is committing an offence under the Criminal Code Act 1995 
(Cth) and is liable for prosecution. 
 
Furthermore, damage to Telstra’s infrastructure may result in interruption to the provision of essential 
services and significant costs. If you are aware of any works or proposed works which may affect or 
impact on Telstra’s assets in any way, you are required to contact Telstra’s Network Integrity Team on 
Phone Number 1800 810 443. 
 
The Environmental Planning and Assessment Act 1979 requires you to: 

1. For building works, obtain a Construction Certificate prior to the commencement of any works. An 
application may be lodged with Council, or you may apply to a private accredited certifier for a 
Construction Certificate.  

For subdivision works, obtain a Subdivision Works Certificate prior to the commencement of any 
works. An application may be lodged with Council, or you may apply to a private accredited certifier 
for a Subdivision Works Certificate.  

An accredited certifier must obtain Council’s approval to certain conditions of this development 
consent, where indicated before issuing the above Certificates. 

All applications must be lodged via the NSW Planning Portal. 

2. Nominate a Principal Certifier which may be either Council or a registered certifier and notify 
Council of that appointment. You cannot lawfully commence works without complying with this 
requirement. Appointment must be made through the NSW Planning Portal  

3. Give Council at least two days’ notice of your intention to commence the erection of a building before 
commencing construction works. You cannot lawfully commence works without complying with this 
requirement. 

4. Obtain an Occupation Certificate before commencing occupation or commencing to use the 
building or on the completion of other works including the erection of a sign. You cannot lawfully 
commence occupation or the use of a building without complying with this requirement. 

All applications must be lodged via the NSW Planning Portal. 

 

You may also need to: 

5. Lodge an Application for Subdivision to obtain a Subdivision Certificate if a land (including stratum) 
subdivision is proposed and an Application for Subdivision to obtain Strata Title Subdivision under 
the relevant Strata Titles Act if strata title of the development is proposed. 

6. Carry out critical stage inspections in accordance with Section 6.5 of the EP&A Act 1979 and 
clauses 61, 63 and 65 of the Environmental Planning and Assessment (Development Certification 
and Fire Safety) Regulation 2021. 

http://www.1100.com.au/
https://www.planningportal.nsw.gov.au/
https://www.planningportal.nsw.gov.au/
https://www.planningportal.nsw.gov.au/

